Case 8:09-cv-00087-RAL-TBM  Document 115  Filed 04/29/2009 Page 1 of 4

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
v.
ARTHUR NADEL,

SCOOP CAPITAL, LLC,
SCOOP MANAGEMENT, INC.,

Defendants, CASE NO.: 8:09-cv-0087-T-26TBM

SCOOP REAL ESTATE, L.P.,

VALHALLA INVESTMENT PARTNERS, L.P..
VALHALLA MANAGEMENT, INC,,
VICTORY IRA FUND, LTD,

VICTORY FUND, LTD,

VIKING IRA FUND, LLC,

VIKING FUND, LLC, AND

VIKING MANAGEMENT, LLC.

Relief Defendants.
/

RECEIVER’S MOTION FOR POSSESSION OF
NOTE AND MORTGAGE FOR JEFFERSON PINES CONDOMINIUM

Burton W. Wiand, as Receiver, by and through his undersigned counsel and under
paragraph 24 of the Order Appointing Receiver (Doc. 8) moves the Court to grant the
Receiver all interest in a note and mortgage for the condominium located at 700 N. Jefferson
Ave., unit 774 (“the Jefferson Pines Condo”). Specifically, the Receiver asks the Court to
allow COHEN, JAYSON & FOSTER, P.A. to assign the note and mortgage to the Receiver,

and would show as follows:
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1. On November 12, 2007, Michael Nitzsche (“Mr. Nitzsche™) purchased the
Jefferson Pines Condo from the estate of Patricia Gregson. See Deed for the Jefferson Pines
Condo, attached hereto as Exhibit A.

2. Mr. Nitzsche was an employee of “Mr. Florist A Victorian Garden,” a florist
shop included in the Receivership under Order entered March 17, 2009 (Doc. 79).

3. Marguerite Nadel (Mrs. Arthur Nadel), who previously owned and operated
the shop, loaned Mr. Nitzsche the funds to purchase the Jefferson Pines Condo. On
November 16, 2007, Mr. Nitzsche executed a promissory note (the “Note™) payable to Mrs.
Nadel in the amount of One Hundred Twenty-Six Thousand Five Hundred Fifty-Six and
Twenty-Four Cents ($126,556.24). See Promissory Note, attached hereto as Exhibit B. This
Promissory Note was secured by a mortgage (the “Mortgage”) entered into by Mr. Nitzsche
and held by Mrs. Nadel. See Real Estate Mortgage, attached hereto as Exhibit C.

4. On February 9, 2009, Mrs. Nadel assigned the Note and the Mortgage for the
Jefferson Pines Condo to Cohen, Jayson & Foster, P.A.! See Assignment of Note and
Mortgage, attached hereto as Exhibit D. The Assignment of Note and Mortgage indicates
that the principal balance due under the Note is One Hundred Twenty-Four Thousand Six
Hundred Thirty-Seven Dollars and Sixty-Four Cents ($124,637.64), with Five Thousand
Four Hundred Fifty-Seven Dollars and Sixty-Six Cents ($5,457.66) due in outstanding

interest.

1 At the hearing on Cohen, Jayson and Foster, P.A.’s Amended Motion for Payment of
Reasonable Attorneys’ Fees (Doc. 69), held on March 20, 2009, it was made clear Mrs.
Nadel made the assignment to pay Cohen, Jayson and Foster, P.A. to represent Arthur Nadel.
The motion was denied by Order entered March 20, 2009 (Doc. 91).
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MEMORANDUM IN SUPPORT

The Receiver was appointed by Order dated January 21, 2009 (Doc. 8), to, among
other things, “marshal and safeguard all of the assets of the Defendants and Relief
Defendants; and take whatever actions are necessary for the protection of the investors.”

Paragraph 24 of the order provides as follows:

24. In the event that the Receiver discovers that funds of persons

who have invested in the Defendants or Relief Defendants have been

transferred to other persons or entities, the Receiver shall apply to this Court

for an Order giving the Receiver possession of such funds . . . .

The Receiver’s investigation revealed that Mrs. Nadel used investor funds as the
consideration for the Promissory Note and Mortgage. Therefore, the Promissory Note and
Mortgage constitute “funds” within the contemplation of paragraph 24 of the order quoted
above.

WHEREFORE, the Receiver requests an Order allowing Cohen, Jayson and Foster,

P.A. to assign the Promissory Note and the Mortgage to the Receiver.

LOCAL RULE 3.01(g) CERTIFICATE OF COUNSEL

The undersigned counsel for the Receiver is authorized to represent to the Court that
the SEC has no objection to the Court’s granting this motion. The undersigned counsel is
unable to contact Arthur Nadel, who is incarcerated in New York and is not represented by

counsel in this action.?

2 The undersigned counsel also conferred with Mrs. Nadel and her attorney, Clifford Hunt,
and with Todd Foster of Cohen, Jayson and Forster, P.A. and is authorized to represent to the
Court that neither has an objection to the Court’s granting this Motion.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April 29, 2009, I electronically filed the foregoing with

the Clerk of the Court by using the CM/ECF system. I further certify that I mailed the

foregoing document and the notice of electronic filing by first-class mail to the following

non-CM/ECF participant:

Arthur G. Nadel

Register No. 50690-018

MCC New York

Metropolitan Correctional Center
150 Park Row

New York, NY 10007

s/ Carl R. Nelson

Carl R. Nelson, FBN 0280186

Email: cnelson@fowlerwhite.com
Gianluca Morello, FBN 034997

Email: gianluca.morello@fowlerwhite.com
Maya M. Lockwood, FBN 0175481

Email: mlockwood@fowlerwhite.com
Ashley Bruce Trehan, FBN 0043411
Email: atrehan@fowlerwhite.com
FOWLER WHITE BOGGS P.A.

P.O. Box 1438

Tampa, FL 33601

(813) 228-7411

Fax No: (813) 229-8313

Attorneys for the Receiver Burton W. Wiand

VERIFICATION

I hereby verify that the facts stated above are true and correct to the best of my

knowledge, information and belief.

40609894v1

s/ Carl R. Nelson
Carl R. Nelson
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PERSONAL REPRESENTATIVE'S DEED D0C Stamp-Deed: 858.20

.11.
THIS INDENTURE, Made this lZ day of November, 2007, A.D., by Gary W. Gregson as Personal
Representative of the Estate of Patricia Gregson, deceased; joined by Gary W. Gregson, individually, Michae! G.

Gregson and Terry L. Gregson, Grantor; to Michael K. Nitzsche, Grantee.

WITNESSETH, Grantor, pursuant to the tesms of decedent's Last Wil and Testament and in consideration
of the sum of One Dollar ($1.00) paid to Grantor by Grantee, receipt of which is acknowledged, grants, bargains, and
sells o Grantee, the Grantee’s heirs, successors and assigns forever, the following described land, situate, lying and

being in the County of Sarasota State of Florida; 1o wit:

Unit 774, Phase IV, JEFFERSON PINES Il, a condominium, according to the
Declaration of Condominium recorded in OR Book 1753, Page 1695 through17586,
inclusive, and subsequent amendments thereto, and as per plat thereaf recorded
in Condaminium Book 24, Page 4 and 4A, and as per plat thereof recorded in
Condominium Baok 28, Page 49 and 49A, Public Recards of Sarasota County,

Florida.

SUBJECT T0: conditions, restrictions, reservations, imitations and encumbrances
of record; and 2oning and other regulatery ordinances and taxes for the cusrent

year and all later years.

TOGETHER WITH all in singular the tenements, hereditament, and appurtenances belonging or in any way
appertaining 1o the real praperty. -

T0 HAVE AND TO HOLD the same unto the Grantee, the Grantee’s heirs, personal representatives,
successors, and assigns, in fee simple forever.

AND Grantor does covenant to and with the Grantee, the Grantee's heirs, successors and assigns, that all
things preliminary to and in and about this conveyance, the terms of decedent’s Las1 Will and Testament and the Laws

of the State of Florida have been followed and complied with in all respects.

IN WITNESS WHEREQF, the Grantor has hereunto set his/her hand and seal the day and year fitst above
written.

Signed, sealed, delivered in our presence:
The Estate of Patricia Gregson

Qﬁ%@;ﬁkﬁ %W}wa/

Witness: Gary W. Gregson
Asits: Personal Representative and Indmdually

" ;/
Witness; /37 [ #~r17008> L/ A,

STATE OF MARYLAND
COUNTY OF
¥ K

The foregoing Personal Representative's Deed was sworn to and acknowledged hefore me this / 02 day
of November, 2007, by Gary W. Gregson, as Persanal Representative of the Estate of Patricia Gregson, who is
persanally known to me or who has produced his Driver's License as identification and whp did not take an aath.

A

Notary Public ’
Page 10f3 e é V4 / W
Cl’yICounﬂy o? M
MAHMOOD ANvgm SVLAND Ststo of Niaryland 2K
NOTARY PUBLIC STATE O Cwom to snw ba;gf mo this L&

My Commission Expires April 21, 2008 day of
. Wﬂnﬁ ﬁﬁ and cﬂ'ﬂclnl ceal.
Notary Pi
EXHIBIT A
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Wltness ; E,2'\;“ cdine (onne— * Michael-G. Gregson 5

YN

STATEOF  Tnd gne
COUNTY OF 1A Ke.

Wltness,

The foregoing Persanal Representative’s Deed was sworn to and acknowledged hefore me this _f 3 day
of November, 2007, by Michael G. Gregson, who is personally known to me or who has produced his Driver's License

as identification and who did not take an oath.
(Ul s @m

Notary Public

CHRISTINE ECONNER  »
NOTARY PUBLIC STATE OF INDIANA .
LAKE COUNTY

MY COMMESBION EXP. MAR. 25,2009

Page 2 of 3
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@cﬁw

\Gregson

STATE OF Hgwagiit
COUNTYOF Horolu Luf

Q
The foregoing Personal Representative’s Deed was sworn to and acknowledged before me this 1ty
day of November, 2007, by Terry L. Gregson, who is personally known to me or who has produced his Driver’s

License as identification and who did not take an oath.
MZ&/ ,4m sty

' Notary Puﬁli&/ v 0’
ASHLEY JEAN WONG
Notary Public
Siate of Howall
' Ashley Jean Wong
Notary Public, State of Hawaii

My Commission expires April 22, 2011

Page 3 of 3
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PROMISSORY NOTE

$126,388.50 November 16, 2007

Sarasota, Florida

For value received, the undersigned, hereinafter referred to as "Maker, promises to
pay to Marguerite Nadel, hereinafter referred to as "Payee," or order, in lawful money of
the United States of America, at 1618 Main Street, Sarasota, Florida 34236, or such other
place as Payee may hereafter designate in writing, the principal sum of One Hundred
Twenty Six Thousand Five Hundred Fifty Six and 24/100 Dollars ($126,556.24), together

with interest on the principal balance hereof from time to time existing at the following per
annum rate, to wit:

Six and a half percent (6.5%)

Principal and interest hereunder shall be payable in the following manner:

Equal consecutive monthly installments of $799.92 the first of which shall be due and
payable one (1) month from the date hereof and a like installment shall be due and payable
on the same day of each month thereafter until Three Hundred and Sixty (360) months from
the date hereof, at which time all principal together with accrued interest thereon shall be due
and payable in full. Payments shall be applied first to interest and then to principal.

The prepayment penalty shall be 20% of the sale price of the real property after
deduction of any outstanding principal on this Note; or, 20% of the value of the real property
securing this Note at Note payment.

Time is of the essence hereto.

In the event of default continuing for fifteen (15) days in the payment of any
installment of principal or interest coming due hereunder Payee shall have the option of
accelerating the balance of this indebtedness and the accrued interest hereon, without notice,
and demanding full payment of the same. Payee has the right to accept partial payments after
defaultand acceleration without waiving the acceleration and any such partial payments shall
be applied first to the costs of enforcement of collection of this Note set forth below, then to
interest due pursuant to this Note and finally to principal due under this Note. In the event
Payee elects to renew this Note either as an alternative to accelerating the balance of this
indebtedness, or prior to such acceleration, Maker shall pay all costs and expenses incurred
by Payee in connection with such renewal.

In the event it becomes necessary to enforce the collection of this Note, Maker hereby

agrees to pay (and there shall be included in any judgment or decree related to the same) all
costs of such enforcement, including but not limited to, court costs, appellate costs,

EXHIBIT B
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reasonable attorneys' fees, paralegals' fees, legal assistants' fees and costs together with any
other such similar fees and costs which may be incurred by Payee subsequent to the rendition
of a judgment or decree in connection with the collection of any sums due thereunder
including, by way of illustration and not by way of limitation, attorneys' fees, paralegals' fees,
legal assistants' fees and costs related to a determination of the amount of such fees and costs
to which Payee is entitled, and subpoenas for depositions in aid of execution, court reporters'
fees and all costs associated with the delivery or execution upon assets or funds sought to be
recovered in satisfaction of said judgment or decree. The foregoing shall also include but not
be limited to such similar costs and fees incurred by Payee in connection with the acts or
actions taken by Payee in any Bankruptey Court having jurisdiction over the Maker's
obligations to Payee or over property securing such obligations. Interest after default and

post-judgment interest shall be at the highest rate allowable by law, inclusive of prepayment
penalties,

MAKER HEREBY WAIVES ANY RIGHT TO TRIAL BY JURY IN ANY ACTION
TO ENFORCE OR DEFEND ANY RIGHTS UNDER THIS NOTE OR UNDER ANY
AGREEMENT SECURING THIS NOTE.

Maker hereby waives all rights of presentment, demand for payment, protest, notice
of protest and notice of dishonor, and consents that this Note or any part hereof may be
extended without notice, and further agrees that any release, exchange, surrender, sale or

other disposition of any or all of the security for the payment of this Note shall not release
Maker from liable under this Note.

This Note is secured by areal property Mortgage of even date encumbering real estate
located in Sarasota County, Florida. The obligation of each party liable under this Note may
be enforced in any action to foreclose said Mortgage or by separate action hereon. State of

Florida documentary stamps in the amount required by law are affixed to the Mortgage
securing this Note.

In the event Payee has not received the full amount of any installment by the end of
Fifteen (15) calendar days from the date it is due, Maker shall pay a late charge to Payee. The
amount of the charge will be five percent (5%) of the overdue instaliment. The late charge
shall be due and payable immediately but shall be paid only once on each late payment.

This Note shall be construed in accordance with the laws of the State of Florida.

vecewed g %"\.\_%WD Michael K, Nitzsche ¢/
?m«;@wa N\

N“\M\“Q“l@ Uodal
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This Docoment Praparad By and Returo to:
Parker & Associatas, B,A.
2033 Main Btrast Ste 100
Saragota, FL 34237

Real Estate Morigage
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THIS IS A PURCHASE MONEY FIRST MORTGAGE.

If a conveyance should be made by the Mortgagor of the premisas
herein described, or any part thereof, without prior written consent
of the Mortgagese and upon the terms and at such rate as Mortgagee
shall requast, then in such event, and at the eption of the
Mortgages, all sums of money secured hereby shall immediately and
concurrently with such conveyance bacome due and payabla.

Failure by the Mortgagors herein to comply with the tax and insurance
zequirements set forth herein shall ba a material breach of this
mortgage, for which the Mortgagea would have the right to
foraclogura. .

Mortgagor will provide to Moxrtgagee proof of renewal of insurance
coverage at each ronawal pariod. -

Laser Cieatraied by © Display Sprterms, [nc, 2003 (B63) 163-5388 Formm FLPMO-3
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10 That the rents, proflts, invome, Issocs and revenues of said propenty (including any personal property locaed thereon or therein) are
axsigned and pledged a8 funher seeurlty for the paymsni of the dsht sceurcd hereby wilh the right (but no duty) on the part of Morigegee 10 demand and
seccive and apply them on sald debt at ony time after o defanh heceunder. If suit is instiluted to fuseclose or refurm this mostgage or 10 delermine the
validity o priarity thereof, Mortgagee shall be cotitled to sppoinmment of o receiver pendente lire withou rotiee for sxid property ond of sl rens,
fnconiz, profits, issues and revepua thereof, )t s covenanied and opreed that the eount shall fonhwith appoint » receiver of saig propesty and of such
semis, incume, profits, lasuss and revenuss, Such appointment shall be made ns & mavcr of strict right to Mortgagee without refe 1@ the adeq)
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or either, 1ogether with y's fees and costs, whether same ba rendsred for gotiation, trial or

ppeliate work, shall be paid by Muortgogor.

12 Thatifany moncy sccured heschy is no) fllly pald witiin 'Y FTEEN (15) days afer it becomes due, or If ooy cuvenant or
sreement of ssid note and this mortgage, or eilher, is breached, Martgagee shall bave the option 1o accelerate payment of the entke principal and uny

other mioncy secured hereby ns immedinicly due and payable without notlce. Time is of the essence of this margage. Any pay made by Mortg
. undey paragraghs 3, 4, S, or 19 shall bear interest at the maximum legal 1t fram the date of payment and shall be scoured by this monpage. No wajver
of or faiture to enforce any defauh or obligation under this mongage and said note, or eitcr, shall constitue & waiver of any subsequent defoult or of the
ters of either inslrument, I there is nuy confViet between the serms of this morigage and said nove, the terms of Lhls morgage shall prevail,

‘Vherenf, the mortgagor has hereunto set his hond and seof the dry and year fitst above written,

Tuesan, Brirzote

Michael K. Nitzsch¢/
P.O. Address:
Witnass
STATE OF Florxida
COUNTY OF sarasota
The foregoing | was acknowledged before me thls 16th  day of November » 2007

Michael K. Nitzsche

hie i8 personally known to me o he hus produced bis Flozrida drivex!

S0 MATHYL MoRGAN
n R g‘mﬂm&oummt
8: Febmary 10, 2041
N4 T Bt Keay v

RIT2SCHE Lases Genernied by © Display Systerns, e, 2003 (869) 763.5555 Forra FLPMM-Y

(Seal}

by
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Thiy instrument was prepared without the
benefit of title work, by and return to:

Richard W. Radke, Bsquire

H01 Bayshore Boulevard, Suite 700

N0 i N i
r?r;uMEE? IN OFFICIAL RECIRDG
TMOTD M) ann
INSTRUNENT & 2009018215 1 #G
2009 FER 13 12:55 M
KAREN E. RUEHING
GLERK OF THE DIRCUTT COURY
SARAGOTA COUNTY.(FLORIDA

? Barnet, Bolt, Kitkwood, Long & MeBride

Tampa. Florida 33606 DOOURSEY  Receipt#113454s

MARGUERITE NADEL (hereinafter seferred to as the "Assignor™), for valuable consideration received
from COHEN, JAYSON & FOSTER, P.A., a Florida professionul services corporation (hereinafier referred o as the
“Assignee”), whose mailing address is 201 E. Kennedy Blwd., Suite 1000, Tampa, FL 33602, the receipt and
sufficiency whereof is hereby acknowledged, does hereby grant, burgain, sell, assign. transfer and set over unto the
Assignee, that certon Real Bstate Mortgage, dated November 10, 2007, made by MICHAEE K. NITZSCHE, in
favor of Assignor, which was recorded un December 10, 2007, as Instrument #2007 182574, of the Public Records of
Sarasota County, Florida (the "Mortgage™), upan the following described parcel of tand, situate and beipg in said
County and State, to-wit

UNIT 744, PAGE 1V, JEPFFERSON PINES 1, A CONDOMINIUM, ACCORDING 1O THE
DECLARATION OF CONDOMINIUM RECORDED IN O. R. BOOK 1753, FAGE 1695 THROUGH
1756, INCLUSIVE, AND SUBSEQUENT AMENDMENTS THERETO, AND AS PER PLAT THEREOY
RECORDED IN CONDOMINIUM BOOK 24, PAGES 4 AND 4A, AND AS PER PLAT THEREQF
RECORDED IN CONDOMINIUM BOOK 28, PAGE <9 AND 49A, PUBLIC RECORDS OF
SARASOTA COUNTY, FLORIDA.

Together with that certam Promissory Note in favor of Assignor deseribed in and attached (o said
Morigage, and the moneys due and to become due thereon, with interest from the dute hereof.

Assignor represents and warrants to Assignee hat: Assipnor is the sole owner and holder of the Note and
Mortgage: Assignor has not wansferred any interest in the Note and Mortgage 10 any other party: the Note and
Muorgage are free and clear of all claims, li(‘.n&",ﬁurz’_us, encurmbrances and seeurily interests; as of the dale hereof,
the pripcipal balance due under the Not iy 5[__4"'33 ,_(,’_‘i. e amount of imerest owstanding under the Note s

$ VL6t and the last payment of principal and interest was made on

TO HAVE AND TO HOLD the same unto the Assignec. their successors and assigns forever.

P
IN WITNESS WHEREOF, the Assignor has executed this Assignment and atfixed his scal as of the "‘l\’
day of February, 2000,

Signed, seaked and deliveped in the presence of:

Witness
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MARGUERTIE NADEL
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STATE OF FLORIDA g J
COUNTY OF M/ (1SR {26 #

I'he foregoing instrument was acknawledged before me ths C}ﬂ day of February, 2009, by MARGUERYTT
NAIIEL, who | s personably known to me or who im.s‘ produced a Florida driver's license as identification.

owy, L Lpuniu
NOTARY y.l'ﬂl...l C, State of Flonda

My Commbdsion Expires:
My Commission Number: _
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{ Notarial e MARY £ DANIELOWICH
MY COMMISSION # DD 572340

EXPIRES: Augusi 9, 2010
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